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ENDORSEMENT

(11 Itis clear that the business operated by the Applicants, Ahmed and Khan (“A and K”) at
the Brampton premises, pursuant to a Management Agreement dated as of May 13, 2003
between 1571817 Ontario Inc. (“157") and A and K (the “Agreement”), was a “3 for | Pizza &
Wings” business operation,

pertaining to such business and to operate the business in accordance with terms set out in
Schedule A to the Agreement which related to product approval, quality standards, business
hours, appearance and training of employees and other matters normally found in franchise
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[3] Ttis acknowledged that the trademarks used in connection with the business are owned by
3 for 1 Pizza & Wings (Canada) Inc. (“3 for 1”) and were licensed to 157 pursuant to 2 number
of franchise agreements entered into between 3 for 1 and 157 relating to various premises
including the Brampton premises.

[4]  The definition of franchise in section 1 of the Arthur Wishart Act (Franchise Disclosure)
S.0.2000 Ch. 3 as amended (the “Act”) is as follows:

“Franchise

“franchise” means a right to engage in a business where the franchisee is required by
contract or otherwise to make a payment or continuing payments, whether direct or

(@)  in which,

(1) the franchisor grants the franchisee the right to sell, offer for
sale or distribute goods or services that are substantially
associated with the franchisor's, or the franchisor’s
associate’s, trade-mark, service mark, trade name, logo or
advertising or other commercial symbol, and

()  the franchisor or the franchisor's associate exercises
significant control over, or offers significant assistance in, the
franchisee’s method of operation, including building design
and furnishings, locations, business organization, marketing
techniques or training, or

d) in which,

(i) the franchisor, or the franchisor’s associate, grants the
franchisee the representational or distribution rights, whether
Or not a trade-mark, service mark, trade name, logo or
advertising or other commercial symbol is involved, to sell,
offer for sale or distribute goods or services supplied by the
franchisor or a supplier designated by the franchisor, and

(i)  the franchisor, or the franchisor’s associate, or a third person
designated by the franchisor, provides location assistance,
including securing retail outlets or accounts for the goods or
services to be sold, offered for sale or distributed or securing
locations or sites for vending machines, display racks or other
product sales displays used by the franchisee; (“franchise”)”
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[5]  The definition of “Franchise Agreement” in the Act is as follows:

“Franchise Apreement

“franchise agreement” means any agreement that relates to a franchise between, (a) a
franchisor or franchisor’s associate, and (b) a franchisee”

[6]  “Franchisor” is defined in the Act as:

“franchisor” means one or more persons who grant or offer to grant a franchise and
includes a subfranchisor with regard to that subfranchisor’s relationship with a

subfranchisee”.

at the Brampton premises, that the products offered for sale at the premises were products that
were substantially associated with the trademarks owned by 3 for | and licensed to 157 and that

the Respondents. When one looks at the purpose and intent of the Act, it is clearly to afford
protection to persons contemplating an investment in a franchise operation and to provide

subfranchisees investing in a franchise operation, the definition of “franchise” in the Act must be
given a contextual interpretation. Accordingly, the reference to the “franchisor’s, or the
franchisor’s agsociates’ trademark” must be interpreted, in the context of an agreement between a
subfranchisor and a subfranchisee, to mean the subfranchisor’s interest in trademarks licensed to
it as in virtually al] cases the trademarks are owned by the top franchisor. To interpret the
definition as submitted by counsel for the Respondents would result in the Act providing no
protection whatsoever by way of disclosure to prospective subfranchisees intending to enter into
a franchise operation, Accordingly, in my view, the relationship established between 157 and
the Applicants was z franchise and the Agreement does constitute a “franchise agreement” for
purposes of the Act,

(91 Itis conceded that no disclosure document was provided by 157 to A and K as required
by section 5 of the Act and that A and K have provided a Notice of Rescission pursuant to
section 6 of the Act within the time period set out in such section,
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[10]  Accordingly, an order will issue that the Agreement has been rescinded and that 157 pay
to A and K the $30,000 security deposit paid by them and the sum of $9,693.31 being the losses
incurred by A and K in operating the store, all pursuant to subsection 6 (6) of the Act.

[11]  The Agreement having been found to be rescinded, the claims made by 157 in Action No.
03-CV-252778CM3 for damages for breach of contract do not raise any genuine issue for trial
and an order will issue dismissing all claims in the Statement of Claim in such action.

[12]  Counsel may make brief written submissions to me, on or before January 31, 2004, as to
the costs of the application and the action, including the costs of this proceeding and of the

proceeding before Justice Wright on December 12, 2003,
E ’ % ;gound T %

Released: January 9, 2004
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